N

o o A~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Officia - Subject to Final Review

I N THE SUPREME COURT OF THE UNI TED STATES

KAWASAKI KI SEN KAI SHA LTD. ,
ET AL.,
Petitioners : No. 08-1553
V.
REGAL- BELO T CORPCRATI ON, ET AL.
and
UNI ON PACI FI C RAI LROAD COVPANY,
Petitioner
V. : No. 08-1554
REGAL- BELO T CORPCRATI ON, ET AL.

Washi ngton, D.C.

Wednesday, March 24, 2010

The above-entitled matter canme on for oral
argunment before the Suprene Court of the United States
at 10: 05 a. m
APPEARANCES:

J. SCOIT BALLENGER, ESQ. , Washington, D.C.; on behalf
of Petitioners.

ANTHONY YANG, ESQ , Assistant to the Solicitor

1

Alderson Reporting Company



N

o o A~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Officia - Subject to Final Review

CGeneral, Departnment of Justice, Washington,

Uni ted St ates,

Petitioners.

DAVI D C. FREDERI CK, ESQ , Washington, D.C.; on behal f

of Respondents.

as ani cus curi ae,

2

Alderson Reporting Company

supporting

D.C.;

f or



N

o o A~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Officia - Subject to Final Review

CONTENTS
ORAL ARGUMENT OF
J. SCOTT BALLENGER, ESQ.
~On behal f of the Petitioners
ORAL ARGUMENT OF
ANTHONY YANG, ESQ

On behal f of the United States, as anicus

curiae, supporting the Petitioners
ORAL ARGUMENT OF
DAVI D C. FREDERI CK, ESQ

On behalf of the Respondents
REBUTTAL ARGUMENT OF
J. SCOIT BALLENGER, ESQ

On behal f of the Petitioner

3

Alderson Reporting Company

PAGE

20

29

56



N

o o A~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Officia - Subject to Final Review

PROCEEDI NGS
(10: 05 a.m)

CHI EF JUSTI CE ROBERTS: We will hear
argument first this norning in Case 08-1553, Kawasaki
Ki sen Kai sha, Ltd. V. Regal-Beloit Corporation, and the
consol i dat ed case.

M. Ball enger.

ORAL ARGUMENT OF J. SCOTT BALLENGER
ON BEHALF OF THE PETI TI ONERS

MR, BALLENGER M. Chief Justice, and nmay
it please the Court:

Fromits enactnment in 1906 until very
recently, it has been settled law for a century that the
Car mack Anmendment does not apply to the inland | eg of an
i nport through shipnent. This Court had a factually
i dentical --

JUSTI CE SOTOVAYOR: Are you taking -- are
you taking a position different than the U S., that it
applies to exports but not inports? | think the -- the
Solicitor General's position is that it doesn't apply to
any inport or export.

s it yours that it doesn't apply to
i nports?

MR. BALLENGER | don't believe so, Your

Honor. | think both of our position is that the current
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scope of Carmack is consistent wwth its historic scope,
which had a very limted special application to exports
to Canada and Mexico. Oher than that, it doesn't apply
to foreign trade at all.

JUSTI CE SOTOVAYOR: Could you tell ne
sonething? |Is there -- do you know if there is a
railroad line fromthe U S. through to -- through
Mexi co? | know there is one from New York to Canada, a
freight |ine.

MR. BALLENGER: There certainly are rai
connections between the United States and Mexico, yes,
Your Honor.

JUSTI CE SOTOVAYOR: There are?

MR. BALLENGER: Yes, absolutely.

This Court had a factually identical inport
case just a few years ago in Kirby and, although it did
not di scuss the Carmack Anendnent, this Court agreed
unani nously on both reasoning and a result that are
flatly inconsistent with Respondent's argunents here.

JUSTICE G NSBURG | thought the governnent
told us in this -- in that case that Carmack wasn't in
the case because it was either waived or sonething. But
the case was considered on the basis of on the one hand,
COGSA, and on the other, the |aw of 50 States.

MR BALLENGER: That's correct, Justice.

5
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The United States represented to this Court that -- that
Carmack was not in the case, either because it was

wai ved or because the traffic was noving under 49 U. S C
section 10709, which of course is true here as well.

Qur view has al ways been that this Court
woul dn't have granted certiorari purely on the basis of
a waiver. But in any event, this Court's reasoning in
Kirby was that it's very inportant to foreign trade and
to the uniformty of rules on a through shipnent --

JUSTICE G NSBURG  Yes, but uniformty is
one thing when you are tal king about 50 States and
anot her when it's just two Federal statutes.

MR, BALLENGER  That's absolutely true, Your
Honor. But the -- for nore than a century, the rel evant
Federal statutes have been construed harnoniously not to
overlap in this particular situation. Foreign ocean
comerce is governed by the Carriage of Goods At Sea
Act, and the Carmack Amendnent has al ways gover ned
purely donestic traffic and exports to Canada and
Mexi co.

Now, Respondents say that the settled
meani ng of that statute changed dramatically in 1978,
but Congress said that it didn't. And it's not really
that hard to read the present |anguage --

CHI EF JUSTI CE ROBERTS: Well, what if --

6
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what if Congress was wong? | nean, the | anguage that

t hey adopted sure |ooks quite different to nme than what
was applicable prior to 1978, and the boilerplate

provi sion that, oh, when we codify this we don't nean to
change anything -- | nean, which prevails, the actual

| anguage they used or that boilerplate?

MR. BALLENGER: Your Honor, | think that
this Court's task, as always, is to read the statute as
a whol e, which includes that |anguage that Your Honor
characterizes as boilerplate, and al so i ncludes the
| anguage that we are here to construe. And you would
want to read it all together if possible.

So let's ook at the -- at the present
| anguage. It appears at the back of Union Pacific's
reply brief at page 6a. Just like it always has,
Carmack di stingui shes between receiving carriers,
delivering carriers, and connecting carriers. The
sinplest way to resolve this case is that | believe even
Respondents woul d concede that for Carmack to apply, you
need a receiving carrier that is a rail carrier.

"K' Line is the receiving carrier here and they are not
arail carrier. Nunerous decisions of this Court and
the Interstate Comrerce Comm ssion confirmwhat the
statute plainly says, which is that a rail carrier is a

party providing common carrier railroad transportation,
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not --

CHI EF JUSTI CE ROBERTS: Those are -- those
are two different argunments, right; your rail carrier
argument and your pre-1978 argunent?

MR. BALLENGER: They are, Your Honor. The
sinplest way to resolve this case is that the present
| anguage, even taken on its face, requires a receiving
carrier that is arail carrier.

"K' Line is the receiving carrier here.
They are not a rail carrier. This Court and the ICC
have long held that nerely subcontracting for common
carrier service does not nmake you a conmon carrier
This Court held that in the Anerican Railway Express
case. The ICC made this crystal clear in the
CSX/ SeaLand matter in 1987, where they held that the
ocean carrier SeaLand was not a rail carrier sinply
because it subcontracted for inland rail transportation
and provided carrier containers to the inland rai
carrier.

JUSTI CE SOTOVAYOR: So your -- |I'msorry.
I"'ma little confused. Your position is that "K" Line
-- you are representi ng whom here?

MR. BALLENGER: | -- ny client is Union
Pacific, but | am here today speaking for both of the

Petitioners, "K' Line and Union Pacific.
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JUSTI CE SOTOVAYOR: You have a bit of a
conflict, don't you? Because isn't "K' Line taking the
position it's not a rail line, and who are you speaki ng
for when you say it's --

MR. BALLENGER: For both of us, Your Honor,
because that resolves -- actually resolves the case for
both "K" Line and Union Pacific.

JUSTI CE SOTOVAYOR: If it's considered what?
If it's considered --

MR. BALLENGER: "K" Line -- the statute
requires -- to be triggered, it requires a receiving
carrier that is arail carrier. "K' Line is the
receiving carrier here and they are not a rail carrier.
So then the question becones -- Union Pacific certainly
is arail carrier. The question becones: Can you treat
Union Pacific as the receiving carrier? You can't. The
receiving carrier |anguage has been in the statute since
1906. It has never changed. And for a century it has
al ways nmeant the carrier that receives the property from
t he shipper at the point of origin. The current
| anguage - -

JUSTI CE SOTOVAYOR: Where is that defined in
Carmack? Where in the pre-1978 provisions or in the
current statute is that to be read?

MR BALLENGER: Well, there are -- there is

9
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not an explicit definition of the term"receiving
carrier," Your Honor. It appears in the first sentence
of 11706, where it has always appeared in the first
sentence of Carnmack, and then there are inplications

in -- throughout the rest of Carmack, which |I'm happy to
tal k about.

JUSTI CE SOTOVAYOR: That's -- | amtrying to
find it, statutorily. And what case says that? Wat
case of ours defines a -- a receiving carrier in that
particul ar way?

MR. BALLENGER: Well, let's start with the
statutory | anguage, if we may. The first sentence of
Carmack says that "A rail carrier providing
transportation or service subject to the jurisdiction of
the board under this part shall issue a receipt or bill
of lading for property it receives for
transportati on under the --

JUSTI CE SOTOVAYOR: The only one --

MR, BALLENGER  That's how --

JUSTI CE SOTOVAYOR: The only one who has --
the board has jurisdiction over is the railroad. It
doesn't have jurisdiction over the ocean carrier
receiving.

MR. BALLENGER: That -- that's correct, Your

Honor. And then the question is --
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JUSTI CE SOTOVAYOR: And so you are the --
you have to be the person -- the railroad has to be the
person receiving the goods, correct?

MR. BALLENGER: No, Your Honor. The
receiving carrier has always been the party at the point
of origin of the shipnent. And you see if you | ook at
the venue provision in the current |anguage --

JUSTI CE SOTOVAYOR: But you are not reading
the I anguage. Doesn't the |anguage say the person who
recei ves under the jurisdiction of the board?

MR. BALLENGER  No, Your Honor. |It's --
it's two separate requirenents. It's always been
understood as two separate requirenents. Carnack
requires that the receiving -- a receiving carrier is
subject to the jurisdiction of the board and then it
al so has to be the receiving carrier. The receiving
carrier is the originating carrier. |If you |look at the
venue provision --

JUSTI CE SOTOVAYOR: | -- | keep going back
to: Wat | anguage tells nme that particular point in the
statute?

MR. BALLENGER: Because ot herw se the whol e
structure of the statute doesn't work. Carmack draws a
di stinction between receiving carriers, delivering

carriers, and connecting carriers.
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| f receiving property directly from anot her
common carrier and nerely noving it for a portion of the
journey in connecting were enough to nake you a
receiving carrier -- and, of course, it is in comon
parl ance; you are receiving goods in that circunstance.
-- but receiving --

JUSTI CE SOTOVAYOR: That's mny probl em

MR, BALLENGER  "Receiving carrier" has
al ways been a termof art in this statute. |If that were
enough to nake you a receiving carrier, then the
statutory structure would fall apart, because every
interimcarrier in the line would be a receiving
carrier. Every single one of themreceives.

JUSTI CE SCALI A: Yes, but not -- not

every -- where you are dealing with -- with internoda
transportation, not every receiving -- not every rai
carrier would be the receiving rail carrier. | nean,
this --

MR, BALLENGER  That --

JUSTI CE SCALIA:  Your client is the first
rail carrier to receive, right?

MR. BALLENGER: It's not how -- that's not
how the statute is worded, Justice Scalia. The -- the
statute --

JUSTI CE BREYER: Is this the | anguage? The

12
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-- if it helps with Justice Scalia's question, the

| anguage says "a rail carrier providing transportation
or service subject to the jurisdiction of the STB shal
issue a receipt or bill of lading for property it
receives."

MR. BALLENGER  Correct.

JUSTI CE BREYER: And so that's what it has
to do. It's a bill of lading for property it receives.
And you are saying "receives" neans receives fromthe
shi pper.

MR, BALLENGER It has al ways --

JUSTI CE BREYER: It does not nean receives
from anot her carrier.

MR, BALLENGER It has al ways neant that.

JUSTICE BREYER: Is that right?

MR. BALLENGER: That's correct, Your Honor.
It has always neant that. It has to nean that, because
otherwise, if you read it to nean receives from anot her
carrier then every connecting carrier or delivering
carrier in the chain would be a receiving carrier as
wel | as a connecting or delivering carrier and required
to issue its owmn bill of lading, which would turn the
hi storic purposes of Carmack on its head.

The purpose of Carmack was to require the

first carrier in the chain to issue a single through
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bill of lading to the destination that would govern the
whol e voyage under uniformconsistent liability terns.
No one else in the chain is supposed to issue a bill of
| ading, so there is only one receiving carrier. |It's
the first carrier who deals directly with the shipper.
I f you | ook at the venue provision you can see that the
statute uses the term"originating carrier"
i nterchangeably with "receiving carrier,” and it
provi des venue over that carrier only at the point of
origin of the shipment. That woul d nake absolutely no
sense if someone downstream could be the receiving
carrier. In this circunstance you would say, | suppose,
that Union Pacific was the receiving carrier.

JUSTI CE SOTOVAYOR: | al ways thought that
t he purpose of Carmack was to ensure rai
responsibility, rail carrier responsibility, so that it
was one bill of lading with respect to all railroad
connections. If that was the purpose of Carmack --

MR, BALLENGER  That's not quite correct,
Your Honor. Historically, as this Court explained in
Atl antic Coast Line v. Riverside MIIls and in the Ward
case, the purpose of Carmack was to require through
transportation, a through bill of lading, fromthe
originating point to the destination point, a single

bill of l|ading under consistent terns, so that the
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shi pper does not have to prove where damage occurr ed.
The point of Carmack --

JUSTI CE SOTOVAYOR: But on the rail [ine.

MR. BALLENGER On --

JUSTI CE SOTOVAYOR: On rail -- on rail
transportation.

MR, BALLENGER On any transportation,

actual ly, Your Honor. The way that the statute works,

it can --

JUSTI CE SOTOVAYOR: Historically you say
t hat ?

MR BALLENGER  Yes, Your Honor.

JUSTI CE SOTOVAYOR: I n the pre-1978 Car nack,
there is a -- if you want to take a look at it, it is in
page 99a of your petition. It reads: "If the |oss,

damage, or injury occurs while the property is in the
custody of a carrier by water, that liability" -- "the
l[tability of such carrier shall be determ ned by the
bill of lading of the carrier by water and by and under
the laws applicable to transportation by water."

MR BALLENGER:  Yes, Your Honor.

JUSTI CE SOTOMAYOR: SO - -

MR. BALLENGER: That provision was
introduced in the Transportation Act of 1920. |It's

tal ki ng about domestic water carriers. And it's stil
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there in the statute. It's just in the Carnmack
provi si on when Congress split Carmack into three in 1995
it moved that provision to 14706(c) (2).

JUSTI CE SOTOVAYOR: So explain to ne what

happens in donmestic water cases. It says that you can
have a different bill of lading for the water transport.
That bill of lading controls your damage on the water,

and it separates that out from damage on the rail side?

MR, BALLENGER I n donestic -- Congress drew
a distinction between foreign and donmestic comrerce for
a very long tine, Your Honor. In donestic comerce the
rul e has been that a rail carrier could interconnect
with a donestic water carrier and the a donestic water
carrier could carry it for aleg of the trip. And the
whole trip would still be governed by the Carnmack
through bill of lading. But if there was damage during
the water portion, it would be governed by the water
| aw, which was the Harter Act.

JUSTI CE SOTOMAYOR: And the railroad is
covered by any damage that occurs on | and?

MR. BALLENGER: The railroad is liable on a
t hrough transportation basis for the entire trip, but if
t he damage occurred during the water leg its liability
is limted and confined by the | aw that governs the

wat er | eg.
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JUSTI CE SOTOVAYOR: So there already is
donestically two different fornms of liability
protection?

MR. BALLENGER  Congress made that
conprom se, because Congress was forced to choose
bet ween not having through bills of |ading at al
donestically or making -- or essentially repealing the
Harter Act in circunstances where rail carriers interact
with them Congress made the choice to conprom se and
have ki nd of a hybrid arrangenent.

But in foreign trade -- the geographics of
Carmack was al ways confined, that Carmack did not apply
to inmports at all and it did not apply to exports except
for exports to adjacent foreign countries.

CH EF JUSTI CE ROBERTS: Prior to 1978. If |
think you | ose under that question under the | aw as
happens to be currently codified, but would prevail
under the pre-1978 |law, what is your strongest case for
the proposition that what | referred to earlier as the
boi l erpl ate | anguage trunps the plain | anguage of the
currently codified version?

MR. BALLENGER: Your Honor, we don't think
that this Court has ever interpreted | anguage of that
nature. But in a different context with a nuch weaker

statutory | anguage, the Fourco 3 ass |ine of cases, this
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Court applies a strong thunb on the scale that Congress
didn't intend to change the | aw

CH EF JUSTICE ROBERTS: It's kind of a
difficult -- | mean, if you are a shipper and you are
trying to figure out, okay, let's ship sone goods, and
you pick up the law and it says, well, this is what the
| aw says, who's going to tell you that, well, you may
think that's what the | aw says, but you are really
governed by the pre-1978 | aw.

MR. BALLENGER: Well, Your Honor, we don't
think that it is necessary for this Court to read the
statute in a countertextual way. You just have to do
what this Court has al ways done and read the statute as
a whol e, including giving sone weight to that provision
which is in the text of the statute and reading the rest
of the statute in light of it.

And | think if you do that, particularly in
this case, it's really not that hard to reconcile the
pre-1978 law with the current law. Union Pacific cannot
be a receiving carrier because it didn't receive the
goods at the point of origin. "K' Lineisn't a rai
carrier. That's enough to resolve this case and this
Court doesn't need to go any farther. Actually that
woul d as a practical matter nostly resolve the

commercial problemthat this Court granted certiorari to
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resol ve

JUSTI CE KENNEDY: | have one question, and |
know that your white light is on. Can | assune that
whether we rule for Petitioners or Respondents in this
case, the shipping world, the cargo world, wll
i mredi ately adjust to our decision? It's not going to
be a problem There are insurers, there are freight
forwarders, there are formcontracts. People will know
exactly what to -- they wll adjust in 1 week to what we
do. AmIl right about that? O can you say that if we
adopt the Respondent's position it will be disruptive to
t he shipping trade and so forth?

MR. BALLENGER  Not exactly, Your Honor,
because of course Respondent's position is that Carnmack
is a mandatory regine; there is no way to contract
around it if it applied. So Respondent's position is
that Carnmack mandatorily mnmust govern the inland | eg of
any of these through shipnents. The practical
consequence of that is that true through bills of
| ading, unity of responsibility in one shipper under
consistent terns for the entire voyage wll becone
i npossible in foreign trade. So there won't be a way to
correct that.

CH EF JUSTI CE ROBERTS: Thank you, M.

Bal | enger.
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M. Yang.

ORAL ARGUMENT OF ANTHONY YANG ON BEHALF
OF THE UNI TED STATES, AS AM CUS CURI AE,
SUPPORTI NG PETI TI ONERS

MR. YANG M. Chief Justice and may it
pl ease the Court:

| would Iike to address a few of the
questions that have cone up already. Justice Sotonmayor
you asked what Suprene Court deci sion addresses the
receiving carrier. There is a series of decisions which
address receiving carriers and the nature of the
receiving carrier as the initial care that receives
goods fromthe shipper. | would -- Mexican Light and
Power Conpany, 1947, is probably the best, but that
traces its way back all the way to the 1910s, Gal veston
Wharf Conpany, Ward, Starburg, Lish MIling, R verside
MIls. These cases are largely cited at our brief at
page 27 to 28, footnote 10.

Regar di ng the geographi c scope of Carmack on
the current text, we believe that the current text,
which is reproduced in the petition appendi x at 69a --
if you |l ook at the conbination of both the first and the
third sentences of Carmack, we believe that that
reproduces the historic scope as enconpassing only

donestic transportation, purely donestic transportation,
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and transportation to an adjacent foreign country when
it's an export.

The first sentence requires that the rai
carrier be providing transportation or service subject
to the jurisdiction of the board and issue a receipt or
bill of lading. The very purpose of Carnmack fromthe
very beginning, its core purpose, was to allow a shi pper
to sue the initial carrier. The initial carrier was
responsi ble for the entire shipnment. Al the connecting
carriers were deened to be agents of the initial carrier
and therefore there was an easy defendant for the
shi pper who dealt directly with that shipper -- or that
carrier, and received a bill of lading fromthat carrier
to sue.

CHI EF JUSTICE ROBERTS: | read -- | read
your brief, like your friend' s, as relying al nost
exclusively on the pre-1978 | anguage.

MR. YANG Qur brief addressed the first
sentence briefly in, | believe, the prior page. Page 20
to 21 deals with the first sentence, and then 22 with
the third. But our point is that the first sentence
sets an anchor in the United States as the -- as the

origin of the shipnent.

Part A jurisdiction -- this is reproduced at
page 62a in the petition appendix. It does cover
21
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shi pnments that thenselves transit United States and
foreign countries.

JUSTI CE SCALI A: Excuse ne, what -- what are
you referring to now?

MR. YANG 62a of the petition appendi x.
This is Section 10501, which defines Part A jurisdiction
of the STB. And then I'm 1l ooking --

CHI EF JUSTI CE ROBERTS: The Union Pacific
petition appendi x?

MR. YANG They are both -- both of themare
actually the sane. Both the petition appendi xes are the
sane.

So I'm | ooking down at -- A 2 provides that
the jurisdiction of the STB applies only to
transportation into the United States when that's
between -- you know, part of a larger transit between
the U S. and a foreign country or even purely
donestically.

So, a shipper -- or a carrier that is
subject to STB jurisdiction has to be providing this
U S. transportation when it issues the bill of |ading.
So the -- again, the central purpose was to provide a
carrier by which -- against whomthe shipper can bring
suit in a convenient form the person that the shipper

dealt with. And that's nowreflected in section -- the
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forum provision of Carmack which is subsection (d)(2),
it provides that a suit under Carmack may only be
brought against the originating rail carrier in the
judicial district in which the point of originis
| ocat ed.

And the prior provision said that that's a
U S district court or a State court. Carmack itself
anchors the transportation as starting in the United
St at es.

And then the third sentence explains the
remai nder of the historic scope. The third sentence --

JUSTI CE G NSBURG W are | ooki ng where,
now?

MR. YANG This is back to 69(a) of Carnack
The third sentence in subsection (b), it defines the
liability under Carmack. It says "The liability under
this section is for damage caused by the receiving
carrier, the delivering carrier or another rail carrier
over whose line or route the property is transited in
the United States or froma place in the United States
to a place in an adjacent foreign country.

So, what that does is that provides the
center for the two bookends. The first bookend is the
originating carrier, the receiving carrier that received

the goods in the United States, provides the bill of

23

Alderson Reporting Company



N

o o A~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Officia - Subject to Final Review

| ading to the shi pper.

The second bookend is the delivering
carrier, and in between -- renmenber Carmack was intended
to cover the entire carriage as a unified whole. The
i n-between is transportation in the United States or
export transportation fromthe United States to a point
in a foreign country.

W believe that that text, read as a whol e,
reflects the historic scope of Carmack that's existed
since 1915 when it was extended beyond purely donestic
transportation.

JUSTI CE SCALI A: But why -- why doesn't the
(2), (a)(2), the delivering rail carrier -- if what you
say is true, that should be the delivering rail carrier
delivering in a -- in an adjacent foreign country.

MR. YANG Correct.

JUSTI CE SCALIA: That -- that limtation is
strangely mssing from(2).

MR. YANG \Well, we believe the portion of
(a)(3), which nowlooks like it's in (a)(3), the "over
whose line or route the property is transited" --
"transported" actually applies to the receiving and
delivering rail carrier.

I f you would turn to page 5a and 6a of the

reply brief of Union Pacific, there is a side-by-side
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conpari son

JUSTI CE SCALIA: Ckay. Wit a m nute now.

MR YANG I|I'msorry --

JUSTI CE SCALI A: The paragraphing you say is
wr ong?

MR. YANG Fromb5a to 6a, you will see 5a is
the 1978 version of Carmack that was enacted in the 1978
codi fication.

JUSTI CE SCALIA: Right.

MR. YANG The current version is reflected
on the facing page. There was no paragraph indentation
in 1978. And in 1995 when Congress changed the text, it
did include a paragraph indentation, but the conmttee
report -- the conference report is very clear that
Carmack was not changed. Also --

JUSTI CE SCALIA: So all -- you are saying
that -- | think what you are saying is that all we have
to use the statutory statenent that "nothing was neant
to be changed or" is to say, well, that paragraphing in
3 is just wong, right?

MR, YANG Well, | don't know -- you nean
t he i ndentation?

JUSTI CE SCALI A: The indentation.

MR. YANG The indentation was inadvertent.

And | would actually direct the Court to 73a, which is
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the other part of Carmack that now exists for notor
transportation and freight forwarders. There is no

i ndentation. The current version of the other half of
Car mack does not provide the indentation. The

indentation is inadvertent. And in '95 -- the '95,

whi ch - -

JUSTICE SCALIA: [I'mlosing you. 73a?

MR. YANG 73a. (A)(1) reproduces what we
were just looking for -- looking at in the rail carrier.

JUSTI CE SCALIA: Rail carrier.

MR. YANG It's a single paragraph. That's
the way it's existed since, you know, 1915, basically,
or 1927 when they added receiving carrier."

So what the Court can do -- it's true,
Carmack is less clear than it used to be. It was nade
somewhat less clear in '"78 and in '95. But we believe
that when you take the text as a whole, particularly
when read in light of the context of this Court's
deci sion, the longstanding practice in the United States
reflected in the STB -- the STB's decision, that is the
| CC s decision, the predecessor, that at |east the
provi sion i s anbi guous.

And if the provision is anbi guous, section
3(a) that mandated the statute should not be construed

to make a substantive change in the |aw should control
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CH EF JUSTI CE ROBERTS: This may not have
anything to do with anything. 1Is there a reason the STB
doesn't appear on your brief?

MR. YANG The STB does not appear in our
brief --

CH EF JUSTICE ROBERTS: It did in the Kirby
case just a few years ago.

MR YANG It did. It did. The STB has not
taken a position about the current scope of Carmack and
therefore decided not to join our brief.

JUSTICE BREYER. Is -- is there a way to --
are you finished?

MR. YANG No. | would say, though, that
the 1CC s decisions remain binding. That is 1995, the
statute, |ICDA section 204(a), which is a note now to
section 701 of Title 49, specifically provided that the
| CC' s orders and determ nati ons woul d remai n bi ndi ng
unl ess changed by the STB. The STB just did not, at
this point, come on record and take a position about the
scope of Carnmack.

JUSTI CE BREYER. W don't even get into this

problemif -- unless the ship line is a rail carrier?
MR. YANG In part. There's -- if you --
JUSTI CE BREYER Wl I, it says "A rai

carrier providing transportation or service subject to
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the STB shall issue a receipt or a bill of lading."
That's what | eads us into the problem

MR. YANG That would take care of the
initial carrier, what we believe is the initial
receiving carrier in the case, "K' Line. However, |
believe the argunent is being made that Carmack coul d
suddenly apply md-carriage at the border.

JUSTI CE BREYER: But mid-carriage -- it only
tal ks about -- they use that word "received.” That's
why | thought possibly it didn't because it says --

MR. YANG | believe the argunent is that
the first carrier who receives property in the United
States woul d be deened the receiving carrier

JUSTI CE BREYER: That's a separate argunent?

MR. YANG That's a separate argunent.

JUSTICE BREYER. Did the NNnth Grcuit pass
on that argunent?

MR. YANG You would have -- excuse ne?

JUSTICE BREYER. Did the NNnth Grcuit pass
on that argunent?

MR. YANG It did not.

JUSTI CE BREYER. It did not.

MR. YANG It did not.

JUSTICE BREYER. So that's not right in

front of us?
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MR. YANG That is correct.

JUSTICE BREYER It's quite different.

MR. YANG It is a different -- but we think
it's clearly wong in light of Carmack's historic
purpose. This would be to divide the -- the -- if that
were correct, it would divide the transportation in two.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

MR. YANG Thank you

CH EF JUSTI CE ROBERTS: M. Frederick.

M. Frederi ck.

ORAL ARGUMENT OF DAVI D C. FREDERI CK
ON BEHALF OF THE RESPONDENTS

MR. FREDERI CK:  Thank you, M. Chief
Justice, and may it please the Court:

It does not take great nental gymnmastics to
read the plain | anguage of this statute and resolve it
the way the Ninth Grcuit did in favor of Respondents.

The case is controlled by the plain | anguage
of several Federal statutes, and they have been averted
to, to sone extent. But | would like to point out to
the Court that in 2-1/2 pages of our nerits brief,
starting at page 26 and going over to page 28, we not
only cite the full language in full of the Carmack
Amendnent and the jurisdictional provision of the STB

but explain how Union Pacific is a delivering carrier
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wi thin the neaning of the Carmack Anmendnent; under the
plain terns of the statute, they are liable for the
| oss; the Carmack Amendnent applies to their receipt of
the property; and the train derail nent which was caused
by their negligence conmes wwthin the plain terns of the
Car mack Anmendnent .

JUSTI CE BREYER  Then under that view, |
guess that -- that any internodal transport, China, al
t he goods com ng from China, which tend to nove under a
single bill of lading, as soon as they get to the United
States and go on a train for 50 mles a new bill of
| adi ng nust 1ssue?

MR. FREDERI CK: No. In fact, Carmack --

JUSTI CE BREYER  \Wy?

MR. FREDERICK: -- explicitly says, quote:
"Failure to issue a receipt or bill of |ading does not
affect the liability of a rail carrier.” Carmack --

JUSTI CE BREYER. Al right, so you're saying
they don't have to issue --

MR. FREDERI CK: They do not have to issue --

JUSTI CE BREYER. Fine. |If they don't have
to issue a separate receipt, what we are tal king about
is a bill of lading that was issued by the ship.

MR. FREDERI CK: That's correct.

JUSTI CE BREYER Al right. Now, if that's
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correct and if the ship -- the only one that has to do
that, it says, is arail carrier, and a rail carrier is
a person providing common carrier rail transport. And
then that's defined to include internpdal equi prent used
by or in connection with a railroad. And ny
under st andi ng, which |I'm asking you for correction -- is
that the argunment here is the ship is providing

i nt ernodal equi pnent used by or in connection with a
railroad.

MR. FREDERI CK: That's correct.

JUSTICE BREYER. And it's the words "used by
or in connection with" that I am focusing on, because to
apply those words here seens to ne to bring every
i nternational shipnent in the world, no matter how small
the American portion by rail and no matter how big the
foreign part of this transport, it brings it all within
Carmack. And it neans that the bill of |adings issued
by peopl e throughout the world are all going to have to
apply to neet the terns of the Carmack Amendnent, which
had the purpose of railroads in the United States, and
that's going to be a nightnmare.

MR, FREDERICK: No, it won't,

Justice Breyer
JUSTI CE BREYER: Now, first, is it true what

| said? And second, if it is true why isn't it way
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contrary to purpose and a ni ght mare?

MR. FREDERICK: It is not -- it is true and
not true, but for different reasons. And if | could
take a noment to explain, because | think it is
i nportant.

In 1978 the plain | anguage of the statute
defined what the STB's jurisdiction is. They do not
di spute that the last part of the jurisdictional
provision is the STB jurisdiction when a -- a shi pnment
is in, quote, "between the United States and a place in
a foreign country," but the STB only has jurisdiction to
the extent the transportation occurs in the United
St at es.

So it is true that inports into the United
States are covered by the Carmack Amendnent, but only to
the extent of the transportation being within the United
St at es.

JUSTI CE BREYER: So why don't they have to
issue a bill of lading? That's what they say. So every
conpany, the Finnish conpany, Chinese, every conpany,
every shi powner, even if you've never have been to the
United States -- sad for him but nonetheless -- if
every one of those is going to have to issue a bill of
| adi ng, whatever, neeting whatever requirenents are

there, and we know at | east one requirenent you think
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applies.

MR. FREDERICK: Let nme go back -- let nme go
back to the international point, Justice Breyer, because
the railroads argued against an international uniform
rule that would apply both to ocean carriage and inl and
carriage in the Rotterdamrules. And they nade the
representation to the international community, you don't
need to have a uniformrule that applies to both ocean
carriage and inland carriage, because we have this thing
call ed the Carmack Anendnent. And they nade the
representation that the Carmack Amendnent would apply to
inmports, as this Court in the Wodbury case witten by
Justice Brandeis, decided in 1920, and a nonth
earlier --

JUSTI CE SCALI A: \What are you arguing,
est oppel ?

MR. FREDERICK: No, |'marguing that their
position is inconsistent with their representati ons, and
therefore the plain | anguage of the statute --

JUSTI CE SCALIA: VWiich one is right? That's
what we are concerned about.

MR. FREDERICK: What |'m --

JUSTI CE SCALIA: Wiich one is right? Their
earlier position or their current position?

MR FREDERICK: Their earlier -- their
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earlier position was correct under the plain
| anguage of --

JUSTI CE SCALI A: Wiy don't you speak to that
rather than the fact that they had an earlier position?

MR. FREDERI CK: The pl ai n | anguage,

Justice Scalia, as it is currently enforced | think
di sposes of the case w thout any real argunment.

JUSTI CE SOTOVAYOR: Excuse nme, can | go back
to Justice Breyer's question?

MR. FREDERI CK:  Yes.

JUSTI CE SOTOVAYOR:  And per haps, as
understand this, | think we are all forgetting that none
of these liability provisions cone into play until there
is proof that an incident has occurred sonmewhere, either
on a railroad or on the ocean, correct?

MR. FREDERI CK:  Correct.

JUSTI CE SOTOMAYOR: And so the issue becones
whi ch set of rules governs that particular incident --

MR. FREDERI CK:  Correct.

JUSTI CE SOTOVAYOR: -- where it happens.

MR. FREDERI CK:  Correct.

JUSTI CE SOTOVAYOR: | think Justice Breyer
asked you why it nmade sense that there would be two
rules in effect for what happens on the ocean and what

happens on land; and if we had it, wouldn't it create
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great difficulty. | think -- you may correct ne.

JUSTI CE BREYER:  Your point was --

MR. FREDERI CK: That's how the world --

JUSTICE BREYER: -- if it creates such
difficulty, why were the railroads in favor of it
bef ore?

MR. FREDERICK: Correct. And that's how --
that's how Europe operates. Europe has separate
conventions for rail and road that apply to danage that
occur on land and the European nations have acceded to
t he various versions of Hague rules --

JUSTI CE BREYER: Anything here that says on
| and? Anything in Carmack that says on | and?

MR. FREDERICK: Well, it's transport --

JUSTICE BREYER: In other words, if it's in
a ferry boat? Renenber, we have a very broad definition
of "rail" where "rail" includes all things that have
nothing to do with rail.

So now we have got that broad definition

and I woul d have thought we through what has to be in

the receipt and then we get to the -- that section and
where it's exenpt, because they got -- want to get rid
of it; then you have to put in -- you have to put in a

certain kind of waiver, which is very hard to achi eve.

And that -- that's ny understanding of it.
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MR. FREDERICK: It's the Surface
Transportation Board, Justice Breyer, that has the
jurisdiction here.

JUSTI CE BREYER  Yes, but they can't get
of the thing you like.

MR. FREDERI CK: No, they can.

JUSTI CE BREYER: And --

MR. FREDERI CK:  They can.

JUSTI CE BREYER: How do they do it?

MR. FREDERI CK: And | want to answer

Justice Kennedy's question. They can. These are

rid

background rules that we are tal king about and they w |

be contracted around. After the Sonpo deci sion was

decided in the Second Circuit, Union Pacific went right

out and changed the contract that they had with ocean

carriers to ensure that the ocean carriers woul d

indemmify themif they were liable and did not get the

full benefits of contractual extensions. Wat we're
tal ki ng about here --

CHI EF JUSTI CE ROBERTS: Counsel --

MR. FREDERICK: -- is whether there's an

Anerican forumfor American cargo interests for an

American train that is derailed in the United States.

That's what we are tal ki ng about.

CH EF JUSTI CE ROBERTS: But part of your
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argunment -- you don't rely heavily on your plain
| anguage argument when it conmes to deciding that these
huge ocean vessels are rail carriers.

MR. FREDERI CK: Let ne go to that point now,
M. Chief Justice. The Port of Long Beach is situated
nmore than 20 mles fromLos Angeles and the port has
60 mles of train track wth internodal, nultinoda
facilities that get the cargo containers, which "K' Line
owns on chassis that "K' Line owns, and they have to get
fromthe Port of Long Beach 20 mles away to the Los
Angel es train depo where Union Pacific picks them up

Now, under "K" Line's theory of the case
they get to have a donut hole in the Carmack Amendnent
l[tability provision for that 20-mle transport. W
woul d submt as a factual matter, which of course would
need to be done on remand, that there are facts that can
be adduced to establish the functionality test which the
| CC has |l ong adm nistered to | ook at the functions being
performed as well as --

CH EF JUSTICE ROBERTS: So that's a little
bit different fromyour argunent that they are a rai
carrier because their bill of |ading would cover the
train ride to Chicago.

MR. FREDERI CK: W didn't nake that

argunment. Qur argunent was that, based on the functions
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and them hol di ng thensel ves out to be a rail carrier,
whi ch they have done, they qualify under the normal |CC
met hod of determning rail carrier.

CH EF JUSTICE ROBERTS: If it weren't -- if
it weren't for the -- for the track from Long Beach to
Los Angel es, you would say then they are not a rai
carrier?

MR. FREDERI CK: The argunent as the ICCis
defined it also | ooks at things |ike the multinodal
facilities, like the containers, and -- and the hol di ng
t hensel ves out as a rail carrier in their advertising.
Those are inportant parts of the functionality test.

JUSTI CE KENNEDY: Well, how -- how does
the Chief Justice's hypothetical work with the | anguage
of the statute? They -- it just goes to Los Angel es and
it -- there is arailroad track right by -- by the
wharf, and it's the Union Pacific Railroad.

MR. FREDERICK: Well, there are -- there are
two ways to read the text and resolve the case. One is
to say "K' Line is the receiving rail carrier when it
transfers fromthe international ocean carriage
corporation to the American nultinodal transportation
operation and gets the goods fromthe Port of Long Beach
up to Los Angeles, and then treat UP, Union Pacific, as

the delivering rail carrier. Under the statute UP is
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not required -- although the first part says you are
supposed to issue a bill of lading, their liability for
the train derail ment does not turn on whether they

i ssued a bill of lading or not.

JUSTI CE SOTOVAYOR: |Is your case -- does
your case end if we hold that "K' Line is not a railroad
carrier?

MR. FREDERI CK:  No.

JUSTI CE SOTOVAYOR: All right.

MR. FREDERI CK: "K" Line gets out of the
case. W would have to go to Tokyo to pursue "K" Line
under the bill of lading. But we could continue our
suit against Union Pacific as a delivering rail carrier
delivering carrier under the Carnmack Anendnent.

JUSTI CE SOTOMAYOR: As a delivering carrier

MR. FREDERI CK:  Correct.

CHI EF JUSTI CE ROBERTS: Well, unless we
hol d, as your friends argue on the other side, that they
can opt out under 10709.

MR, FREDERI CK: Well, you would need to
reach the question of whether or not exenpt carriage
under 10502 takes away the option of a 10709 contract.

CHI EF JUSTI CE ROBERTS: And that's a
different question with respect to liability and clains

than with respect to venue.
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MR. FREDERI CK: Correct. And |let ne address
that if | mght.

JUSTI CE SOTOVAYOR: Could I just -- just
briefly before you answer the Justice -- the Chief.

MR. FREDERI CK:  Sure.

JUSTI CE SOTOVAYOR: I n what capacity -- "K'
Line is the contracting party with Union Pacific. Under
what contract could the shipper sue Union Pacific?

MR. FREDERI CK: Under the --

JUSTI CE SOTOVAYOR: If "K" Line is -- is the
shi pper.

MR. FREDERICK: Directly under the Carmack
Amendnent. And in fact, when Union Pacific renoved this
case from State court to Federal court, the Federa
gquestion was they said: There is a Carmack Amendnent
cl ai mbeing asserted against us. That's how we get from
State court to Federal court. And when they -- when
they sought to transfer the case fromCalifornia to New
York, they did so on the basis of the conveni ence of 28
of the 32 witnesses to their train derail nment being
American citizens.

So it's not |ike there needs to be sone
special -- there is a special cause of action within the
Carmack Amendnent, Justice Sotomayor, that provides a

means of redress for damaged cargo interests to go
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directly against the railroad.

JUSTI CE SOTOVAYOR: Regardl ess of whet her
t he shi pnent was by themdirectly or not?

MR. FREDERICK: Correct, if they caused the
damage. That's the whol e point of the Carmack
Amendnment .

CH EF JUSTI CE ROBERTS: Maybe now you coul d
respond to ny question about the distinction under 10502
between clains and liability and venue.

MR. FREDERI CK: Yes. The STB, in an
authoritative determnation that is entitled to our
deference, has said that when it issues an exenption for
certain categories of rail carriage, which it has done
with the mul tinodal shipnents, those exenptions renove
the possibility of a 10709 contract carri age.

And the reason for that is that in both
situations the rail carrier has to provide an
opportunity for Carmack-conpliant terns to be given to
the shipper. |If it's exenpt cargo carriage under 10502,
10502(e) says that the carrier must provide
Carmack-conpliant terns in order to take advant age of
t he exenption and contract under the exenption. 10709
provi des contract carriage, but only if the rail carrier
provi des common carrier tariffs that a cargo interest

coul d ship under
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Here, because the transportation is exenpt
under 105 -- 10205, there is no common carrier tariff
that is applicable. And that's why the STB has said if
there is no common carrier tariff applicable under
11101, then there cannot be an opportunity for contract
carriage. To do otherwi se would be to nmake the statute
a conpl ete deregul ation statute.

CH EF JUSTI CE ROBERTS: Well, but it's a
little -- | mean, am |l ooking at page 64a of the petition
appendi x, where they are saying you can't exenpt through
contractual ternms for liability and clains. Venue is
treated el sewhere, separately fromliability and cl ai ns.
So again, under -- you are the plain | anguage team and
that seens fairly plain that venue is not covered.

MR, FREDERICK: No -- well, liability, Your
Honor, is where you can bring your suit and what your
suit --

CH EF JUSTI CE ROBERTS: No, the liability is
not where you can bring your suit. Liability is
l[tability. Venue is where you can bring your suit.

MR. FREDERI CK: The -- the way the board has
construed this in the letter brief that they filed in
the -- in the Second Circuit, which is entitled to our
deference, says the Nnth Grcuit in Regal-Beloit got it

right wwth respect to the interplay betwen 10502,
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10709, and -- and contract carri age.

JUSTI CE SCALI A Wait. You say we have to
defer to a letter brief in another case?

MR. FREDERI CK: No --

JUSTI CE SCALIA: | think nost of ny
col | eagues woul d not defer to a letter brief in this
case. And you are saying that we owe deference to a
letter brief in another case?

MR. FREDERI CK: That is what this Court
hel d --

JUSTI CE SCALIA: VWiich | didn't agree wth,
it seens to ne.

MR. FREDERI CK: "Mead did not overrul e Auer,
and in Auer the Court, this Court, gave deference to a
brief by the Federal CGovernnent that was setting forth
the authoritative --

JUSTI CE SCALI A: In another case?

MR. FREDERI CK: In that case.

JUSTICE SCALIA: In that case. Do we have a
brief here?

MR. FREDERI CK: But | don't know why -- it's
a distinction without a difference, because here the
Second Circuit invited the views of the STB to tell us:
What do you think is the interplay between these various

provi sions? And the STB gave an authoritative viewto
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the Second Circuit so that it could resolve a case in
whi ch the STB was not a party.

JUSTI CE BREYER: There are two things here |
don't understand. |'mjust trying to get clear. 1In the
first part, 706(a), it talks about -- in the definition
of "rail carrier." 102-6, | guess -- it says railroad
includes -- railroad transport will include internodal
connect -- internodal equipnment transport used in
connection with a railroad.

VWhat is internodal equi pnent?

MR. FREDERI CK: Those are the chassis. They
are the containers that are used to --

JUSTI CE BREYER: Ckay. So now, if we read
it literally, to go back to ny -- I"'mtrying to produce
the worst exanple that frightens nme the nost. There is
three mles of railroad transport in the United States,
but it carries the chassis, or it carries that big box,
whi ch has cone all over the world, fromall over the
world. And if we read this with no limtation, this
definition nmakes ships that carried it from other
pl aces, railroads, and once that's railroad
transportation, we are into Carnmack.

And now, if STB exenpts it, what happens is
the provision cones into play that says you can't exenpt

an exenpt carrier, in effect, fromthe liability
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provision. And it nmeans the ships that had to issue the
bill of |ading now have to allow the kinds of suits --
now, here is the point I'mnot certain about -- | would
t hi nk agai nst them not just against a railroad carrier,
and perhaps against them for anything that happens, even
on the ocean, and not just the railroad carrier for
sonet hi ng that happens within the United States.

MR, FREDERI CK:  No.

JUSTI CE BREYER: Now, explain to nme: Wat
is it that gets us out of that?

MR. FREDERI CK: There -- the -- COGSA

applies tackle to tackling. The damage is occurring on

a ship.

JUSTI CE BREYER:  Yes.

MR. FREDERI CK: The STB has no jurisdiction
over that. Carmack does not apply. It is only once the
ship --

JUSTI CE BREYER. Well, where does it say
that? Because | better read that one.

MR. FREDERI CK: Well, COGSA itself, which is
set out in the --

JUSTI CE BREYER: Yes. Yes. Were? Do you
know -- do you know of f hand where it says that, just so
| can --

MR. FREDERICK: Yes. | can give -- the
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provi sion of COGSA that you are |looking for is the
definition of "carriage," which is set forth in --

JUSTI CE BREYER  (Good.

MR. FREDERI CK: -- page 48A of the petition
appendi x, and it is 1(e). The term"carriage of goods"
covers the period fromthe time when the goods are
| oaded on to the tinme when they are discharged fromthe
ship. And as the Court in Kirby said --

JUSTI CE BREYER  That's COGSA. That's not
Car mack.

MR FREDERI CK: Right.

JUSTI CE BREYER. So what gets us out of
Car mack?

MR. FREDERI CK: Carmack only applies if it
is carriage and transportation within the STB' s
jurisdiction. The STB has no jurisdiction over COGSA
carriers. That's the Federal Maritine Conm ssion.

JUSTI CE BREYER: Then why are we suing --
why are we suing -- why does the ship being sued here?

MR. FREDERI CK: The ship is performng two
di fferent functions, Justice Breyer. It is performng
an ocean function, and then once its on |and -- and
there were thousands of "K' Line containers all over the
United States right now where "K' Line is performng

services, notor service and rail carriage services, here
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in the United States.

CH EF JUSTI CE ROBERTS: |s that because they
have contracted for then?

MR. FREDERI CK: They own them

CH EF JUSTI CE ROBERTS: Well, they don't own
Union Pacific's rail Iline.

MR. FREDERI CK: No, they own the containers
that Union Pacific is pulling.

CH EF JUSTICE ROBERTS: So if I -- if | own
a container being pulled by sonebody else's train, |I'm
in the train business?

MR. FREDERI CK: Under the definition of
functionality, where that is part of how the STB
regul ates. And to say otherw se, M. Chief Justice,
woul d be to deny the Federal governnent the regul atory
authority over containers that conme into this country
representing approxi mately 80% of the trade.

CH EF JUSTI CE ROBERTS: No, it wouldn't. It
would just -- it may not just nean that they don't have
the regul atory authority because that container is a
rail carrier. Wat is carrying it is the rail carrier.
It's a container.

MR. FREDERI CK: But they -- well, at one
| evel, M. Chief Justice, it's sort of academ c, because

the STB exenpted from Part A, which includes the Carnmack
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Amendnent, those containers, and it did so in an
exenption order which we cited in our -- in our brief.
So at sone level, there is an academ c quality to this
col | oquy.

JUSTI CE SOTOVMAYOR: | think -- | ama little
bit confused now. Now, back to being confused.

You are suggesting that fromthe | anding,
it's an ocean carrier. And the mnute that the
containers are unl oaded fromthe vessel and put on | and,
it becones a railroad carrier, even though its delivery
contract may have ended at that point?

MR. FREDERICK: No. |If its delivery
contract ended at that point it did not hold itself out
as arail carrier --

JUSTI CE SOTOVAYOR: So what about -- what is
it that you' re arguing makes thema railroad carrier
once they put it there. Let's assune the reverse is the
hypot hetical that you -- that you posited. They deliver
to the dock, and Union Pacific is the one that owns
those three to six mles of connection to its main
railroad. It's the one who is going to provide the
notor carriage. It's the one who is going to take it
fromthe -- the dock and bring it in.

MR. FREDERICK: And can | just add to the

hypot hetical the fact, which is an inportant fact: D d
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the rail carrier hold itself out to the public as a rai
carrier in making the contract with the original

shi pper? Because that is an inportant fact that does
not help us resol ve your particul ar hypothetical,
Justice Sotomayor.

If UP is picking up the goods with its
equi pnent, the ocean carrier is not a rail carrier under
our theory of the case. There has to be functions being
performed that are nultinodal functions and the ocean
carrier has to --

JUSTI CE SOTOVAYOR: So it's not nerely that
it has possession of the container that it has dropped
somewhere. It has to transport it in some way in
relationship to the railroad?

MR. FREDERICK: | think that's the best way
to understand the statute.

JUSTI CE BREYER. Can we go back one nore
second? Can you just give ne the citation in Carnmack --
not COGSA, but Carmack -- that would get our internodal
shi pment out of the board's jurisdiction?

Because what |'mthinking about is the
i nternodal shi pnment and the boat sinks near Hawaii .

Ckay? Now, on your reading of Carnmack, not COGSA, what

gets that shipnent sunk in Hawaii -- or Mdway or Guam
or soneplace -- what gets themout of Carnmack? Which
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wor ds?

MR. FREDERI CK: Well, the -- on 62A, the
petition appendi x defines the general jurisdiction.

JUSTICE BREYER. And it includes transport
just as you defined it between the United States and
anot her place -- United States and a place in a foreign
country.

MR. FREDERI CK:  Yes.

JUSTI CE BREYER So that's what this is.
This is a shipnment between Shanghai and San Franci sco.

MR. FREDERICK: And at (a)(2) -- wll you
| ook at (a)(2), please? (A)(2) says jurisdiction under
paragraph 1 applies only to transportation in the United
St at es.

JUSTI CE BREYER. Oh, sorry, between a place
in -- oh, transportation in the United States.

MR. FREDERICK: In the United States.

JUSTI CE BREYER: Between a pl ace in.

MR. FREDERI CK: Exactly.

JUSTI CE BREYER:  Thank you.

MR. FREDERI CK: Yes, thank you.

(Laughter. )

MR. FREDERI CK: Now, it is not true that the
| aw was settled prior to 1978. The Wodbury case

applied the Carmack Amendnent to inports. Union
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Pacific v. Burke applied it to inports. And in those
cases, this court nmade the determ nation that the words
"fron and "to" were al so neaning "between." And
Congress, when it cleaned up the statute in 1978 and
provi ded words that are very easy to understand now, was
not changi ng what had been a well-settled practice of
goods that were getting -- arriving at a port in the
United States and then being transported by | and neans.
And it's inmportant to understand the context
in which this arose. Because | think our fundanenta
di sagreenent with the Solicitor General's presentation
is that it ignores the container revolution that was
occurring between the late 1950's and the '70s, when
this act was codified and cleaned up. And in that
container revolution, prior to the tinme when containers
were used for multinodal transportation, it was common
for goods to be repackaged at ports in the United
States. They were taken off ships. They were
repackaged, put onto trains or trucks, and that required
a separate contractual arrangenent. Now, this Court, in
Wbodbury and Burke, had said it is not so inportant
whet her or not there is a separate contract, so |long as
the function and the intent is clear that it is being
noved by rail or road in the United States.

The Carmack Amendnent will apply, Justice
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Sot omayor. You are conpletely correct that the purpose
of the Carmack Anendnment was to hold railroads and notor
carriers responsible for the liabilities caused by their
| oss. But when Congress cleaned that up and put it in
section 3, it was not intending to obviate the clear and
unanbi guous | anguage of the statute. It was sinply
provi di ng, you know, sonme boilerplate that |I think is
very difficult to -- to cause the Court to override the
pl ai n | anguage of the statute today.

And in 1995, when Congress elimnated --
termnated the I CC and enacted the | CC Term nation Act,
it reenacted that |anguage. It did not enconpass
section 3 at that time, so the statute as it presently
exi sts does not have a statutory pointer as to how you
are to interpret the | anguage. And under the nornal
canons that this Court has instructed for courts in the
bar, the easiest way to practice lawin this area is to
| ook at the statute, see what it says, and not have to
go back, not just through the last iteration of the
statute, but the one before that, and not just to be
able to |l ook at what was in the U S. Code, but to have
to go back to the statutes at large to see what ot her
statutory provisions Congress had put into the statute.
That woul d make the practice of |aw extrenely difficult.

JUSTI CE SCALIA: Can | ask you a question
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about -- about whether -- whether the shipper becones a
rail carrier? Suppose it's not three to five mles.
Suppose the -- suppose the Anerican rail carrier is
waiting right at the foot of the wharf.

All these wharfs have rails that go out to
the ship, okay? And let's assune that that's owned by
t he shi ppi ng conpany. And a crane takes the -- the
goods off of the ship, puts it on a -- on a car that
rides along those rails for a couple of hundred yards.
| s that enough to nmake the shipper a railroad?

MR. FREDERICK: | would -- | would concede
the point of interchange at the port, Justice Scalia. |
don't think it's necessary for the Court to reach that.
| will concede that point, so long as, you know, we are
tal ki ng about an i mmedi ate nexus between the vessel and
the ship. And -- and that is not -- not a point that we
have to prevail on to win in this case.

JUSTI CE SCALIA: And you say here they own
rail lines that --

MR. FREDERI CK: There are 60 --

JUSTI CE SCALIA: -- that go for --

MR, FREDERICK: Well, there was no di scovery
because this was decided on the pleadings as a matter of
law. We believe that once discovery is permtted, if

you allow the case to go back for factual devel opnent,
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that the facts would reveal that "K' Line was engagi ng
in significant rail operations that at |east get us
beyond -- into the realmof legitimte advocacy.

JUSTI CE SOTOVAYOR: When you say "engagi ng
in," are you tal king about vis-a-vis this shipnment?

MR FREDERI CK:  Yes.

JUSTI CE SOTOVAYOR: O is it just in
general? Vis-a-vis you?

MR. FREDERICK: That's correct. Wen ny
col | eague here says that we take the position that
Carmack cannot be contracted around, that is not true.
Qur point here is that when there is exenpt carriage,
the STB has already defined this as sonething that can
be provided by contract, but we believe that 10502(e)
says that they have to provide Carnmack-conpliant terns.

The industry will adapt to a decision by
this Court in setting the background rules. W would
submt that the sinpler reginme and the one that the
rail road had advocated in the international comunity
was their -- was for there to be a U S statute that
applies and not to allow conpl ete deregul ati on through
contracts --

CH EF JUSTI CE ROBERTS: \Well, they -- they

can't contract around liability for an event such as the

one that happened here. Because they have to offer
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Car mack-conpliant ternms, and if the owner of the goods
has the option of accepting those, they can't contract
around t hat.

MR. FREDERI CK: That's correct. And -- and
t he point here about the forumis an inportant one,
because Union Pacific has never thought that in these
ocean bills of lading that that entitles American cargo
interest to have to go to a foreign country under the
ocean carrier's bill of lading in order to vindicate the
interests in damage to their cargo. That was an
invention by "K' Line in this case after UP sought to
remove it under the Carmack Anmendnent and transfer it to
New York, and UP joined that notion and has argued
t hroughout that the Carnmack Anendnent applies.

It would be unusual, to say the |least, to
allow UP now to take advantage of a contractua
extensi on of COGSA where section 12 of COGSA, by its
plain ternms, in |anguage that is conpletely ignored by
the ot her side, says COGSA stops basically at the
tackl e-to-tackl e period and does -- otherw se does not
affect otherwi se applicable law. And there is a
specific reference in section 12 to the Harter Act and
any other applicable law. And in 1936, when Congress
enacted COGSA to inplenent the United States -- of the

Hague rules, it was aware of the Carnmack Anendnent.
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CHI EF JUSTI CE ROBERTS: Thank you, Counsel .

M. Ballenger, you have four m nutes
remai ni ng.

REBUTTAL ARGUMENT OF J. SCOTT BALLENGER
ON BEHALF OF PETI TI ONERS

MR, BALLENGER  Thank you, Your Honor.

Even Respondents can't really bring
t hensel ves to say that Union Pacific is the receiving
carrier here. |It's obviously not. They say that
sonehow, UP could be liable as the delivering carrier
under Carmack. But of course, if "K' Line is not a rai
carrier, there is no receiving carrier who is obligated
to issue a bill of |ading under Carnack.

No one is allowed to under Carmack. That is
how t he statute al ways worked, from 1906 to 1978. |If
the receiving carrier was not governed by Carmack, as it
was not in any inport case and in any export case except
for Canada and Mexico, then Carmack did not apply to
anyone. You can't parachute in mdstreaminto the
m ddl e of a big novenent and inpose Carmack's
obligations at the m dpoint, because that would turn the
hi storic purpose of Carmack conpletely upside down. It
woul d read Carmack as mandating the comercial problem
that Carnmack was designed to sol ve.

The point of Carmack and the through bills
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under Carmack and COGSA is uniformty of responsibility
under consistent terns for the whole voyage in one
per son.

And the reason is that in order to recover
from anyone, the shipper has to prove receipt of the
goods in good condition by that carrier, and if you
break the chain of the through bill, then you woul d have
to prove -- the shippers would have to prove that Union
Pacific, for instance, received the property in good
order, when as Respondents concede, all that Union
Pacific gets is a sealed container. It has no idea at
t hat point.

And -- and so the shipper would be left in a
position at the end of the day; it opens the container,

t here's damage; no one knows where it occurs; and there
is -- there is no source of law, no source of facts to
figure out where the danage occurred.

Respondents raise a | ot of questions about
sone track that they say "K' Line owns from Long Beach
to Los Angeles. None of this is in the record, and it's
wai ved at this point, Your Honors. |It's not actually
true, that's not "K" Line; it's an affiliate; and they
don't provide rail transportation, it's a Union Pacific
subsidiary that provides the rail transportation.

But the real point is that all of this is
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far too late. This case was decided on a rule 12(b)(3)
motion to dism ss for inproper venue, and the | ower
courts have nade clear, sensibly, that if you are
confronted with a forum sel ection notion to disniss, you
are required to at |east cone forward with any factual
di sputes that you think need to be resolved before the
district court can grant or deny that notion. |It's far
too late to wait until the Suprenme Court of the United
States, and say we have di scovered sone X nunber of
mles --

JUSTI CE BREYER: How -- how do you get out
of the | anguage that says that a rail carrier providing
transportation shall issue a receipt for property it
recei ves?

Now t he boat, oddly enough, is a rai
carrier under the definition.

MR. BALLENGER  The --

JUSTI CE BREYER: And therefore, it should
have issued -- since you agree it's the receiving
character, it should have -- it should have issued a --
a bill of lading, that then, if it's within Carmack as
|"ve just tried to put it, requires it to have certain
things init that they say aren't there.

MR. BALLENGER: Under the definition a rai

carrier is a party providing railroad transportation.

58

Alderson Reporting Company



N

o o A~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Officia - Subject to Final Review

And this --

JUSTI CE BREYER:  Yes, right; and now we see
arail carrier; we've got the definition there; and it
i ncl udes somebody who provides internpdal equi pnent and
you | ook at transportation and transportation includes
services related to that equi prment.

MR. BALLENGER: The definitions of railroad
and transportati on have al ways been defined to include
all of the equipnent used by a real railroad. But that
doesn't nean that anyone who happens to own that
equi pnent is also a railroad. For instance --

JUSTI CE BREYER: Ah, now all right. Fine.

MR, BALLENGER  -- the purpose of -- the
pur pose of those definitions from 1906 on is to nmake
sure that railroads couldn't evade rate regul ation by
overcharging for the use of a bridge.

JUSTI CE BREYER But, now just give ne how
-- what | would wite in the opinion that would in
fact -- because what they did here, the ship, is it took
the container and put it on the train. Okay? So that's
interservice equi pnent. Wat's the | anguage that does
it your way?

MR. BALLENGER: A party providing rai
common carrier transportation, the scope of the -- of

that transportation is defined to include a container.
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But that doesn't nean that everyone who owns a contai ner
is -- nmeets the first part of the definition of
providing railroad transportation. Oherw se, for
i nstance, everyone who owned a bridge or a track or
provided rail cars would be providing railroad
transportation.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.
The case is subm tted.

(Whereupon at 11:06 a.m, the case in the

above-entitled matter was submtted.)
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